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On June 30, 2016, the United States Department of Education and Department of Labor issued an advanced posting of the Workforce Innovation and Opportunity Act (WIOA) final rules, as well as a summary and responses to public comments.  The advanced posting is available at https://www.doleta.gov/WIOA/ and http://www2.ed.gov/about/offices/list/osers/rsa/wioa-final-rules.html.  Publication in the Federal Register is expected this month at www.federalregister.gov.  The California Department of Rehabilitation (DOR) has conducted a preliminary review of these final rules and has compiled the following brief highlights.

The comments DOR submitted in response to the proposed federal regulations urged maximum flexibility to meet the needs of Californians with disabilities throughout our diverse state and to utilize federal funds most efficiently.  We believe that DOR’s comments, which were informed by our advisory bodies, community partners, consumers, staff, and other stakeholders, were well-received by our federal partners and influenced many of the final rules, benefitting our consumers.

DOR will be hosting a public forum on July 15, 2016 to share highlights of the final federal rules and to provide an opportunity for engagement with our partners, stakeholders, and consumers.  More information about this public forum will be posted on this website shortly.

Brief Highlights Regarding Final Rules:
1. The federal WIOA final rules consist of five regulatory actions with different effective dates.  Three of the regulatory actions specifically related to the vocational rehabilitation program.  The rules on vocational rehabilitation, supported employment and subminimum wage and miscellaneous vocational rehabilitation program changes shall be effective 30 days after date of publication in the Federal Register.  The rules on the unified and combined state plans, performance accountability, and the one-stop system shall be effective 60 days after the date of publication in the Federal Register.  While the federal rules are not effective yet, the WIOA was signed into law in July 2014.

2. Student with a disability is broadly defined to include any student enrolled in an educational program, including secondary, post-secondary or other recognized educational program, who meets the age requirements.  This definition is important for the expenditure of the 15 percent set-aside for the provision of pre-employment transition services.  (34 CFR 361.5(c)(51).)

3. Pre-employment transition services must be available statewide to all students with disabilities in need of such services without regard to type of disability from 15 percent set-aside, regardless of whether the student has applied for or been determined eligible for vocational rehabilitation services.  These eligible or potentially eligible individuals are considered to be recipients of services.  Furthermore, through third-party cooperative arrangements, cooperating agencies are permitted to provide pre-employment transition services to these individuals.  (34 CFR 361.48 and 361.28.)

4. Youth or students with disabilities who have not yet applied or been determined eligible for vocational rehabilitation services have individual rights and due process rights, as they are considered to be recipients of services, specifically pre-employment transition services and transition services.  These rights include, but are not limited to, the right to protection of personal information, the right to exercise informed choice, the right to mediation and fair hearing, and the right to be notified of and to seek advocacy assistance from the Client Assistance Program.  (34 CFR 361.38, 361.52, and 361.57.)

5. Trial work experiences must be used when conducting an exploration of an individual’s abilities, capabilities, and capacity to perform in work situations.  Extended evaluation has been removed from the rules, consistent with federal law.  (34 CFR 361.41 and 361.42.)

6. Uncompensated employment goals, such as homemakers and unpaid family workers, do not satisfy the definition of “employment outcome.”  To ensure services are not abruptly discontinued, the rules specifically permit the continuation of services until June 30, 2017, to consumers with uncompensated employment goals in their Individualized Plans for Employment approved prior to effective date of the rules.  These services can extend beyond June 30, 2017, if a longer period of time is required based on the needs of the consumer, as documented in the record of services.  (34 CFR 361.5(c)(15).)

7. Competitive integrated employment requirements include a location typically found in the community where the consumer interacts for the purpose of performing the duties of the position with other employees within a particular work unit and entire work site, and, as appropriate to the work performed, other persons without disabilities to the same extent that employees without disabilities in comparable positions interact with these persons.  (34 CFR 361.5(c)(9).)

8. Consumers in supported employment, who reasonably anticipate achieving a competitive integrated employment outcome, may continue working in an integrated setting for up to six months toward that goal.  Under limited circumstances based upon the consumer’s needs and demonstrated progress, this short-term basis may be extended for up to 12 months.  (34 CFR 363.1.)

9. Supported employment services may be provided beyond 24 months based on a consumer’s need to achieve an employment outcome in an Individualized Plan for Employment.  (34 CFR 361.5(c)(54).)

10. The rules regarding limitations on subminimum wage specifically identify the information to be included in the documentation for completion of required youth activities, career counseling, information, and referral, and refusal to participate in such activities or services, as well as, the timelines for providing the documentation to an individual.  (34 CFR 397.10, 397.20, and 397.30.)

11. Career counseling, information, and referral for those hired in subminimum wage positions on or after July 22, 2016, must be provided at six months and then annually thereafter and for those employed prior to July 22, 2016, once by July 22, 2017, and annually thereafter.  Intervals for these services are calculated based upon when the individual becomes known to the state vocational rehabilitation agency.  (34 CFR 397.40(c).)

12. The state vocational rehabilitation agency and its contractor have the authority to review documentation required to be maintained by employers with special wage certificates.  The rules recommend reporting any deficiencies noted to the United States Department of Labor.  (34 CFR 397.50.)

13. All vocational rehabilitation professionals and paraprofessionals must have a “21st-century understanding of the evolving labor force and the needs of individuals with disabilities,” which is defined in the rules by listing examples of the skills and knowledge needed to achieve employment outcomes for consumers.  (34 CFR 361.18.)

14. Regarding third-party cooperative arrangements for both vocational rehabilitation and supported employment, certified match excludes indirect costs, such as administrative personnel time and operating expenses.  Only expenditures for direct services under these arrangements are allowable.  (34 CFR 361.28 and 363.23.)

Please note that this is not intended to be a complete list of important provisions in the final rules, particularly regarding the provisions governing the unified and combined state plans, performance accountability, and the one-stop system.  The DOR is continuing its review of the final rules in preparation for the upcoming public forum and will continue to update this website with helpful information.  In the meantime, please email us at WIOA@dor.ca.gov to inform DOR of any particular provisions that you would like to learn more about during the public forum, or to ask questions.







